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1.
INTRODUCTION

The White paper on Traditional Leadership acknowledges that the institution of traditional leadership occupies and plays an important role in the African life and the body politics of South Africa (White paper 2003:7)  The issue of Traditional leadership in KwaZulu-Natal has always been discussed in a highly charge political atmosphere and I am very happy today that the discussions are held in an atmosphere that will be conducive to nation building.  In this paper the review of recent legislative and policy development shall be discussed with a special reference to KwaZulu-Natal.  The challenges which are lying ahead for the institution of Traditional leadership, the government and the community of this Province.

2.
RECENT LEGISLATURE REVIEW – PRE 1994
It is important to mention that during the era of the homeland governments, the former KwaZulu government enacted a legislation known as KwaZulu Amakhosi and Iziphakanyiswa Act, Act No 9 of 1990.  This Act amongst other things regulate the following aspects:

· Title:
In the past and until now in some provinces the Traditional leaders are referred to as Chiefs.  In terms of this act, in KwaZulu-Natal we do not have Chiefs but Amakhosi.

· The King of the Zulu’s was also known as the paramount Chief, however, this title was changed in terms of Section 13 of this Act to King of the Zulu’s, the Ingonyama, Isilo.

· Functions:
subject to the provision of any regulations the functions of the tribal or community authority and the Regional Authority were clearly defined in Section 8 (1) of the Act.

· Financial matters:
Other financial matters such as “khonza fee” and valelisa fees were regulated by this Act.
The involvement of Amakhosi in the dispensation of Justice was also regulated by this Act and of particular importance to note is that such justice system was swift.

2.2 RECOGNITION OF TRADITIONAL LEADERS

2.2.1 The interim Constitution of South Africa recognized the existence of Traditional leadership.  Section 211 (1) of the Constitution of the Republic of South Africa also recognized the existence of Traditional Leadership.  The Constitution further made provision that a traditional authority that observes a system of customary law may function subject to any applicable legislations and customs, which include amendments to or repeal of that legislation or those customs.  Section 212 of the Constitution of the Republic of South Africa further regulated the role of traditional leaders as follows:-
212
(i)
National legislation may provide for a role for traditional 

leadership as an institution at local level on matters affecting local communities

(ii) To deal with matters relating to traditional leadership, the role of traditional leaders, customary law and customs of communities observing a system of customary law-

(a) National or Provincial legislation may provide for the establishment of houses of traditional leaders and

(b) National legislation may establish a council of traditional leaders

It is from this background that has led to so many discussions between the Traditional leaders and the government as there was a perception that the Constitution has not spelled out the powers and functions of Traditional leaders as they are part of the governance in this province.  The Constitution in terms of the three spheres of government is clear and there is no ambiguity as to what each sphere of governments functions are.
2.3 WHITE PAPER

The white paper recognized that the institution of Traditional leadership has survived the successive colonial and the brutal apartheid regimes and that they were responsible for community development in rural areas as there were no local government structures in such areas (White Paper 2003:25)  The white paper further recognized the need to transform the institution from undemocratic, unrepresentative and unaccountable system of government in accordance with the democratic principles of the Constitution.  It is important to do a comparison of the roles and responsibilities as well as the functions of the Traditional leadership during the apartheid era and the democratic era.
	KwaZulu Amakhosi and Iziphakanyiswa Act Section 8(1)
	White Paper

3.3   National sphere

	(a)  To advise and make representations to government in regard to all matters affecting the general interest of persons within any area under jurisdiction of a regional authority
(b)  Subject to the provisions of any regulation and to the directions of the minister, to provide for :

(i)  the establishment, maintenance, management and control of educational institutions and advancement of scholastic and other education

(ii)  construction and maintenance of roads, bridges, drains, dams, furrows and any works which it may consider necessary for the purposes of sanitation and satisfactory water supplies

(iii)  the suppression of diseases of stock by construction, maintenance and operation of dipping tanks and in any manner it might consider necessary

(iv)  the establishment, maintenance, management and control of hospitals, clinics and similar institutions 

(v)  improvement of farming and agricultural methods generally

(vi)  afforestration
	(a)  To advise government and participate in development on rural communities 
(b)  advise government and participate in the development of national legislation that impacts on rural communities

(c)  participate in international and national programmes geared towards the development of rural communities 

(d)  participate in national initiatives meant to monitor, review and evaluate government programmes in rural communities

(e)  advise national government on the customary interest of traditional comments

(f)  perform tasks as may be determined by the member of the national cabinet or as may be provided for in the national legislation.



	3.3.2  PROVINCIALLY
	3.3.3  DISTRICT HOUSES

	(a)  To advise government and participate in development on rural communities 

(b)  advise government and participate in the development of national legislation that impacts on rural communities

(c)  participate in international and national programmes geared towards the development of rural communities 

(d)  participate in national initiatives meant to monitor, review and evaluate government programmes in rural communities

(e)  advise national government on the customary interest of traditional comments

(f)  perform tasks as may be determined by the MEC or as may be provided for in the provincial legislation.

	(a)  advise district municipalities in developing the rules and bylaws impacting on rural communities

(b)  advise district municipalities in the development of planning framework that impacts on rural communities

(c)  participate in local programmes geared towards development of rural communities

(d)  participate in local initiatives meant to monitor, review and evaluate government programmes in rural communities




It is important to note that the roles and responsibilities in terms of the KwaZulu Amakhosi and Iziphakanyiswa Act are massive and I doubt if the capacity existed for all Traditional leadership to implement those powers and functions.
2.4
TRADITIONAL LEADERSHIP AND GOVERNANCE FRAMEWORK ACT, ACT 41 OF 2003

The Traditional Leadership and Governance Framework Act, Act 41 of 2003 makes provision for:-


-
Recognition of traditional communities


-
Establishment and recognition of traditional councils


-
Functions of traditional councils


-
Partnership between municipalities and traditional councils

Chapter 5 of the traditional leadership act, act 41 of 2003 makes provision for the roles and functions of Traditional Leadership.  Section 19 of the Act provides for the traditional leader to perform the functions provided for in terms of customary law and customs of the traditional community concerned.  Section 20(1) provides for the guiding principles for the allocation of roles and functions of the Traditional Councils.

2.4 KWAZULU NATAL TRADITIONAL LEADERSHIP AND GOVERNANCE ACT, ACT 5 OF 2005

The KwaZulu Natal Traditional Leadership and Governance Act provides for the recognition of traditional communities and it regulates a number of issues regarding the role and responsibility of traditional councils.  A brief overview of this act is given hereunder:-

2.5.1 Recognition of Traditional Leadership

The Act makes provision for communities to decide for themselves if they want to be regarded as a traditional community in terms of their customs and observe a system of customary law by applying in writing to the Premier.  On receipt of such an application the Premier will consult Isilo, Provincial House of Traditional Leaders the community concerned and Inkosi under whose authority that community would fall and take a decision on whether to recognize the community concerned as a traditional authority.  Such a decision has to be published in Gazette.  Interesting enough, the community may in terms of Section 5(1) of the Act apply to the Premier for their status of a traditional community to be withdrawn and in terms of this Act, the Premier must undertake the necessary consultation and accede to the request.

2.5.2 Functions of the traditional councils

Section 8(1) provides for the functions of the traditional councils to interalia include:-
(a) to administer the affairs of the traditional community in accordance with customs and tradition

(b) to assist, support and guide traditional leaders in the performance of their functions

(c) to work together with municipalities in the identification of community needs

(d) to facilitate the involvement of the traditional community in the development or amendment of the integrated development plan of a municipality in whose areas that community resides

(e) to recommend, after consultation with the relevant Local House and the Provincial House of Traditional Leaders, appropriate interventions to government that will contribute to development and service delivery within the area of jurisdiction of the traditional council

(f) to participate in the development of policy and legislation at local level

(g) to participate in the development programmes of municipalities and of the provincial and national spheres of government

(h) to promote the ideals of co-operative governance, integrated development planning, sustainable development and service delivery

(i) to promote indigenous knowledge systems for sustainable development and disaster management

(j) to alert any relevant municipality to any hazard or calamity that threatens the area of jurisdiction of the traditional council in question, or the well-being of people living in such area of jurisdiction, and to contribute to disaster management in general

(k) to share information and co-operate with other traditional councils

(l) to perform the functions conferred by customary law, customs and statutory law consistent with the Constitution
(m) to uphold the values of the traditional community

(n) to reject and prescribe such practices as the sowing of divisions based on tribalism

(o) to promote peace and stability amongst members of traditional communities and

(p) to promote social cohesion within the traditional community.

2.5.3 Administration of Justice
Section 9 of the Act also makes provision for Traditional Council to be involved in the administration of justice as may be conferred on or assigned to it by law.  It is important to also take note of the fact that the Act does not clearly spell out the role of the involvement of the traditional leadership in the administration of justice, except that there might be another legislation that would further regulate this aspect.

2.5.4 Partnership between traditional councils and municipalities

Section 10(1) requires the Provincial Government to promote partnerships between the traditional councils and municipalities through legislative and other measures and such partnership must be based on mutual respect and recognition of the status and roles of each party.
2.5.5 Administration

The Act makes provision for the institutional arrangements for the administration of Traditional Councils and it further regulates meetings of such council (See section 11 to section 14 of the act)
2.5.6 Recognition of traditional leadership positions

Section 16 of the said act recognizes the following leadership positions:-

(a)
Isilo

(b)
Amakhosi and

(c)
Izinduna

2.5.7 Recognition of Isilo as monarch

Section 17(1) recognizes Isilo as the monarch of the Province.  It also spells out the roles and duties of Isilo as a monarch (Refer to Section 18(1) of the Traditional Leadership Act, Act 5 of 2005)

2.5.8 Recognition of Amakhosi

Section 20(1) makes provision for Amakhosi to uphold the constitution and the law as well as to ensure that members of his/her community have the rights enshrined in the constitution.  Such rights include the freedom of political activity and freedom of association.

Section 20(2) requires each Inkosi to:-

(a)
convene and report to meetings of his or her traditional council at least every two months

(b)
convene and report to a meeting of his or her traditional community at a meeting called every three months

(c)
attend special consultative meetings of the Provincial House of Traditional Leaders when such meetings are called

(d)
participate in municipal councils if identified to do so in terms of Section 81 of the Local Government Municipal Structures Act, 1998 (Act No 117 of 1998)

(e)
carry out any functions prescribed for Amakhosi by the responsible Member of the Executive Council
(f)
maintain law and order and report to the responsible Member of the Executive Council without delay any matter or concern, including any condition of unrest or dissatisfaction

(g)
ensure the protection of life, persons and property and the safety of travelers within his or her area of jurisdiction, and report forthwith to the relevant department in the Provincial Government or municipality, or any other relevant authority


(i)
the death or any person from violence or any other unnatural causes


(ii)
the outbreak of contagious or infectious diseases

(iii)
any misuse of government property

(iv)
any irregular receipt or use of public moneys and

(v) the commission of any offence, which does not fall, to be dealt with under his or her own jurisdiction

(h)
ensure that the members of his or her traditional community may, peacefully and unarmed, exercise the constitutional rights of free political activity and choices, freedom of association, freedom of expression, freedom of assembly and demonstration and freedom of religion, belief and opinions

(i)
make known to the residents of his or her area the requirements of any new law

(j)
ensure compliance with all laws and orders and instructions of a competent authority

(k)
prevent cruelty to animals

(l)
when so required by law, impound any livestock depastured illegally or found straying within, or introduced unlawfully or under suspicious circumstances into his or her area, and report the matter to a competent authority and

(m)
generally, seek to promote the interest of his or her traditional community and of the region, and to actively support and initiate measures for the advancement of the community
Section 20(3) prevents Inkosi from becoming a member or take part in any party activity or in any manner promote the object of any organization whose aim or activities involve

(a)
Unconstitutional overthrow of the government

(b)
propaganda for war

(c)
the incitement of imminent violence or disobedience to any law or

(d)
the advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm.

3.
In KwaZulu Natal all traditional councils has been established in accordance with the Provision of this act.  The IEC assisted the department of Traditional and Local Government to conduct free and fair elections for this process.
4.
CHALLENGES

4.1 Governance issues

The institution of Traditional Leadership was allocated certain functions by the KwaZulu Amakhosi and Iziphakanyiswa Act and a question arises as to whether they implemented those powers?  If they implemented such powers what has happened to that capacity?  The discussions on the issues of Traditional Leadership centers around powers and functions and it is important that issues such as capacity should be part of the ongoing debate as the institution may be given powers and functions which it will not be able to exercise due to capacity problems.

4.2 Submissions to the Nhlapho Commission

The submissions to the Nhlapho Commission must be handled in a professional way and the members of the media must be very careful and must not sensationalize the issue as we have seen on the Sunday Times, 8 July 2007.

The issue of Traditional Leadership is a very sensitive issue and must be handled with care.

4.3 Implementation of the Property Rates Act

Municipalities must ensure that their rates policies are workshoped and well communicated to the community as well as the House of Districts to ensure that the implementation will progress well without problems as it appears that consultation with Traditional Leadership has not been the best by some of the municipalities.

4.4 Capacity

Capacity of the institution of Traditional Leadership to perform the functions allocated to it needs to be addressed very soon as any powers and functions given without the capacity and necessary resources is not going to add value in the upliftment of the quality of life of our communities.

4.5 Relationship between local government structures and the Institution of Traditional Leadership
It is important that a sound relationship between local government structures and the Institution of Traditional Leadership be created as in some municipalities such relationship does not exist.  Amakhosi are important stakeholders for development and during the IDP process they must be consulted and be requested to give inputs.

5.
CONCLUSION

A lot has been done in the development of policy and legislative arrangements to accommodate the institution of Traditional Leadership. There are however a lot of challenges which must be addressed.
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