PAGE  
15

SPEECH BY THE KWAZULU-NATAL MINISTER FOR LOCAL GOVERNMENT, HOUSING AND TRADITIONAL AFFAIRS, MR MIKE MABUYAKHULU, AT THE 4TH ANNUAL LOCAL GOVERNMENT CONFERENCE CONVENED BY THE DEMOCRACY DEVELOPMENT PROGRAMME

30 JULY 2007

Chairperson;

Esteemed Amakhosi;

The Leadership of the University of KwaZulu-Natal;

Our Esteemed Guests from Other Countries;

Organisers of the Conference;

Our Leaders from the Province and Beyond;

Distinguished Guests;

Ladies and Gentlemen.

Time and again we have to meet to share thoughts and ideas on a variety of issues.  This conference is being held at a time when our Province and the rest of the country are focusing on the transformation of the institution of traditional leadership.  We all agree that traditional leaders have a role to play in governance and development.  A number of programmes, meant to give actual content to the notion of transformation, have been introduced.  Thus an occasion of this nature gives us an opportunity to inform one another about the developments which are taking place.  I do hope that, when the conference ends, all of us will say, in unison, that this was indeed a fruitful gathering.

Chairperson, we gather here today at an important time in the history of our country where we commemorate the fortieth anniversary of the passing away of Inkosi Albert Luthuli, democrat, traditional leader, Christian, teacher and farmer. An excerpt from this gallant fighter’s biography reads as follows:

“In 1933 the tribal elders asked Luthuli to become chief of the tribe. For two years he hesitated, for he was loath to give up his profession and the financial security it afforded. He accepted the call in early 1936 and, until removed from this office by the government in 1952, devoted himself for the next seventeen years to the 5,000 people who made up his tribe.”

Obviously there is a much more quoted fact about Inkosi Albert Luthuli’s life, that he was the first African Nobel Laureate. In a nutshell, even in those early days Inkosi Albert Luthuli understood that democratic practice was not an antithesis to traditional leadership and that the two were necessary parts of the growth trajectory of the African people. 

It is the theme of today’s conference – “Traditional Leadership and Local Government in the Democratic Dispensation” that has prompted us to share this short history about Inkosi Albert Luthuli. We hope that, from this excerpt of Inkosi Luthuli’s life, some of the issues and feared points of conflict between the two systems are allayed.

Chairperson, we have come a long way as a country.  A lot has been said about our past and the era of subjugation of Black people in South Africa.  A lot has also been said about how we unshackled ourselves from the chains of oppression.  The era I am referring to was characterised by the use of legislation to deprive our people of what was truly theirs.  We still remember the era of Bantu Authorities and Bantu Administration and the untold suffering and oppression which that system subjected our people to.  

We knew even then that we shall overcome and that, one day, we will live in a truly democratic country.  When the era of democracy dawned, we had to deal with the role of the institution of traditional leadership.  As we all know, under the old order laws dealing with the institution were meant to bolster the Bantustan system.

All of us were always in agreement then that the institution ought to be given a role.  The key challenge facing us in the early nineties was to define that role.  That task was left to the Constitutional Assembly, the body of elected women and men who were given the onerous, but fulfilling task of crafting the Constitution of the Republic of South Africa, 1996.  

Those who negotiated the Interim Constitution of 1993 felt that it would be necessary to outline the principles that would underpin the drafting of the 1996 Constitution.  Consequently, they adopted a number of constitutional principles.  The one dealing with the future of the institution of traditional leadership was couched as follows:

“The institution, status and role of traditional leadership, according to indigenous law, shall be recognised and protected in the Constitution.  Indigenous law, like common law, shall be recognised and applied by the courts, subject to the fundamental rights contained in the Constitution and to legislation dealing specifically therewith.”.

The constitutional principle cited above laid the foundation for the drafting of Chapter 12 of the 1996 Constitution.  Chapter 12 reads as follows:

“TRADITIONAL LEADERS
Recognition

211. (1)
The institution, status and role of traditional leadership, according to customary law, are recognised, subject to the Constitution.

       (2)
A traditional authority that observes a system of customary law may function subject to any applicable legislation and customs, which includes amendments to, or repeal of, that legislation or those customs.

      (3)
The courts must apply customary law when that law is applicable, subject to the Constitution and any legislation that specifically deals with customary law.

Role of traditional leaders

212. (1)
National legislation may provide for a role for traditional leadership as an institution at local level on matters affecting local communities.

       (2)
To deal with matters relating to traditional leadership, the role of traditional leaders, customary law and customs of communities observing a system of customary law –

(a) 
national or provincial legislation may provide for the establishment of houses of traditional leaders; and

(b)
national legislation may establish a council of traditional leaders.”.

The key question that arises from this excerpt is: “given the fact that the Constitution also makes provision for elected local governments, what role can be assigned to traditional leaders at a local level?”.

When local government practitioners met in 1997 and in 1998 to draft the blueprint for local government under the 1996 Constitution, they had to give a specific and forthright answer to this question.  Their views were reflected in the 1998 White Paper on Local Government, as follows:

“There is no reason why African customs and traditions should be seen to be in conflict with the demands of modern governance.  What is required is an innovative institutional arrangement, which combines the natural capacities of both traditional and elected local government to advance the development of rural areas and communities.  The cooperative model proposed here provides a constructive role for traditional leadership at local level in the governance and development of rural communities.”.

The White Paper on Local Government of 1998 also dealt with the overlapping responsibilities of local government structures and the institution of traditional leadership.  This is captured as follows:

“Some of the functions set out above (relating to traditional leadership) do not overlap with the constitutional functions of local government.  Local government does not, for example, lend itself to judicial functions, nor can it speak on traditional affairs or act as the custodian of customs and culture.  In some respects, however, the current responsibilities of traditional authorities and municipalities do overlap.  This has been a source of tension and has hampered development in certain rural areas.  Traditional communities will be entitled to vest the responsibility for general administration and the allocation of their land in the institutions of their choice, which may include traditional authorities.

There is no doubt that the important role that traditional leaders have played in the development of their communities, should be continued.  However, where Chapter 7 of the Constitution allocates a function to a municipality, the municipality has sole jurisdiction over the matter.  On issues such as development, for example, a cooperative relationship will have to be developed.  Tensions which arise in this respect will have to be addressed through dispute resolution mechanisms.  These mechanisms are being applied by certain communities.”.

This statement of policy was further elaborated upon in the national White Paper on Traditional Leadership and Governance which was published in 2003.  The role of traditional leadership was summarised as follows:

“Government at all levels is mobilising all sectors of society to maximize the delivery of services at a local level.  In rural areas, the institution of traditional leadership can play a key role in supporting government to improve the quality of life of the people.  The following are some of the roles that the institution can play:

To:

· Promote socio-economic development;

· Promote service delivery;

· Contribute to nation building;

· Promote peace and stability amongst the community members;

· Promote social cohesiveness of communities;

· Promote the preservation of the moral fibre and regeneration of society;

· Promote and preserve the culture and tradition of communities; and 

· Promote the social well-being and welfare of communities.

In playing these roles, the institution of traditional leadership, as a custom-based institution:

(a) can influence government policy and legislation especially in so far as it affects the institution and traditional communities;

(b) can advise government especially on matters that affect custom;

(c) must be consulted at appropriate levels on policy and programmes that affect rural areas in general and traditional communities in particular;

(d) must complement and support the work of government at all levels; and

(e) must form co-operative relations and partnerships with government at all levels in development and service delivery.”.
Chairperson that leads us to the main question: “what are the key structures that enable the institution to play the role envisaged by the White Paper?”  In view of the fact that South Africa is one undivided country, I will focus more on the national picture.  I have referred to the underlying principles outlined above in greater detail so as to enable you to assimilate what follows.

Chairperson, our laws and policies place communities at the centre of development initiatives.  Leaders can no longer decide for communities on matters affecting their interests, without their involvement.  Secondly, our Constitution identifies local government as the developmental arm of the State.  Thirdly, the Constitution also establishes three spheres of government, and also the institution of traditional leadership, as the key organs of State which must provide leadership to all our traditional communities.  What mechanisms have been introduced to foster cooperation amongst these organs of State, one may ask?

Traditional leaders participate in governance and development through a variety of structures.  Firstly, they participate in development as members of a community.  Reference, in this instance, must be made to Chapters 4 and 5 of the Municipal Systems Act of 2000.  They also participate individually in their capacities as traditional leaders.  Reference, in this regard, must be made to sections 16 and 17 of the Municipal Systems Act, and section 81(3) of the Municipal Structures Act of 1998.  They also participate through traditional councils, the Local Houses of Traditional Leaders and through the National and Provincial Houses of Traditional Leaders which are provided for in the Traditional Leadership and Governance Framework Act No. 41 of 2003. As well as the KwaZulu-Natal Traditional Leadership and Governance Act no5 of 2005.  They also participate in municipalities, generally, through section 81 of the Municipal Structures Act.  Lastly, they participate, or ought to participate, in ward committees through section 73 of the Structures Act.

As I have said earlier, Chapter 12 of our Constitution identifies “a role for traditional leadership as an institution at local level on matters affecting local communities”.  The Municipal Structures Act of 1998 firmed up this role through the enactment of section 81(3).  Section 81(3) reads as follows:

“81.(3) Before a municipal council takes a decision on any matter directly affecting the area of a traditional authority, the council must give the leader of the authority the opportunity to express a view on that matter.”

This is a very important provision.  It was enacted with a view to preserving the integrity of the institution of traditional leadership.  

It is therefore clear, ladies and gentlemen, that the participation of traditional leadership in governance and development is now firmly entrenched in our law.  When dealing with such participation one must also remember that traditional leaders have now been recognized formally as public office-bearers by section 219 of the 1996 Constitution.

Chairperson, the nature and form of cooperation between municipalities and traditional leaders is, by and large, dictated to us by the law.  In terms of the Municipal Systems Act traditional leaders must be consulted on municipal IDPs.  The Disaster Management Plans of municipalities must assign a role for traditional leaders.  Section 73 of the Structures Act indicates that municipalities must, when constituting ward committees, take “into account the need for a diversity of interests in the ward, to be represented”.  Section 81(3) of the Structures Act recognises the position, and preserves the integrity, of the traditional leader of a specific area.  Sections 25(3) and 28(2) of the Intergovernmental Relations Framework Act of 2005, allow traditional leaders, whenever necessary, to participate in municipal intergovernmental forums when relevant issues come up for discussion.  Traditional leaders can also lead Land Administration Committees in terms of the Communal Land Rights Act No. 11 of 2004.  The list, of course, goes beyond this.

The law requires that municipalities work together with traditional leaders.  The bodies which will work on a routine or daily basis with municipalities are traditional councils and local houses of traditional leaders.  What councillors and traditional leaders have to do is to uphold the law at all times, to support one another and to integrate their plans and strategies.  An annual strategic diary or  planning framework has to be drawn up to ensure that all of these challenges are tackled in a consistent, orderly and systematic way.  Councillors should also participate actively in traditional gatherings.  Participation, it must always be borne in mind, is a two-way process.  Councillors and traditional leaders must always be seen to be fully supportive of the country’s constitutional and legal framework.  

It is also important to note, in this regard, that SALGA and the National House of Traditional Leaders signed a Memorandum of Understanding on the 25th of June 2006, in which they pledged cooperation and the development of the capacity of traditional leadership.  SALGA and the National House entered into a more detailed MOU on the 3rd of April 2007.  This MOU identifies areas of cooperation.  These are:

· sharing of information, knowledge and experience by way of attending either party’s workshops, conferences, etc;

· developing a mechanism of bringing traditional leaders and councillors closer to each other;

· strategies on participation of traditional leaders in municipalities;

· facilitating improved cooperation between traditional leaders and councilors;

· establishing the training needs of people in rural communities;

· facilitating effective participation of traditional leaders in the municipal governance processes like the Integrated Development Plans (IDPs), LED and Ward Committees; and 

· facilitating regular meetings between the Mayoral Committees and  Traditional Leaders.

It is also important to note that the President has initiated meetings with traditional leadership and has emphasised their centrality in the development and governance of the areas over which they exercise authority.

Chairperson, our country is forging ahead with the transformation of all organs of State.  The government has invested heavily in the strengthening of local government.  A national programme of support for the institution of traditional leadership is being formulated.  All these initiatives are aimed at consolidating local government, thus enabling that sphere of government to give full effect to the notion of developmental local government.  

What has been outlined above underscores the important role the institution of traditional leadership will play.  But it must also be emphasised that traditional leadership performs other additional roles within the judicial system, and is also responsible for the preservation of African culture and customs, amongst others.

Let me conclude by citing the role which traditional councils have to play in terms of Act 41 of 2003.  The relevant provisions of section 4(1) read as follows:

“A traditional council has the following functions:

· supporting municipalities in the identification of community needs;

· facilitating the involvement of the traditional community in the development or amendment of the integrated development plan of a municipality in whose area that community resides;

· recommending, after consultation with the relevant local and provincial houses of traditional leaders, appropriate interventions to government that will contribute to development and service delivery within the area of jurisdiction of the traditional council;

· participating in the development of policy and legislation at local level;

· participating in development programmes of municipalities and of the provincial and national spheres of government;

· promoting the ideals of co-operative governance, integrated development planning, sustainable development and service delivery;

· promoting indigenous knowledge systems for sustainable development and disaster management.”.

These provisions create a very strong link between traditional councils and local municipalities.  Similar provisions meant to create a linkage between district municipalities and local houses of traditional leaders on matters of development, have also been introduced.

The institution of traditional leadership has been in existence in the whole continent of Africa from time immemorial. The African people knew no other form of government, except through the institution of traditional leadership itself. Contrary to popular belief, a traditional leader’s power was never in the past absolute. Any traditional leaders who attempted to impose dictatorial rule on their people would face revolt or secession (See Nthai SA “Perspectives on the Institution of Traditional Rule in a Future South Africa”). 

Clearly, this indicates that from time immemorial the institution of traditional leadership was always progressive in nature and character.  It was never an antithesis of the democratic principle.  It was the forces of colonialism and imperialism that undermined the progressiveness of the institution of traditional leadership instead of harnessing it. 

Our government has tirelessly worked hard since 1994 to ensure that the credibility and legitimacy of the institution is restored.  
We have worked tirelessly to ensure that that the institution of traditional leadership is transformed to be in harmony with the Constitution and the Bill of Rights and also that gender equality within the institution of traditional leadership is progressively advanced. It is our firm belief that the institution of traditional leadership must promote freedom, human dignity, achievement of equality and non-sexism. These are the most important principles and values contained in the legislation aimed at restoring the dignity of the institution of traditional leaders.
For the first time in the history of the institution of traditional leadership, we have legislation that establishes traditional councils and fuses democratic principles and traditional practices in their composition. More important, 40% of such members are democratically elected and at least a third of members of a traditional council must be women.  

So to respond directly to your problem statement in your selected theme “Traditional Leadership and local government in the democratic dispensation”  we want to simply say:  Our legislative regime as democratic South Africa brings an innovative way of involving the institution of traditional leadership in the activities of local government for the common purposes of contributing collectively in bettering the lives of our people. A partnership between municipalities and traditional councils, District Municipalities and Local Houses of traditional leaders, Provincial Houses of Traditional Leaders and Provincial Government as well as the National House of Traditional Leaders and the National Government is promoted. This is in line with the principles of co-operative governance.  Clearly, the institution of traditional leadership has been given a new face.  

Notwithstanding the goodwill and the respect for each other’s bonafides that characterise the relationship between the traditional leadership institutions and the democratically-elected governance institutions, the Department of Local Government and Traditional Affairs is under no illusions that without a practical and clear framework that will guide the interaction of these two institutions of governance then we are headed for troubled times. It is in view of this reality and particularly because this marks the first time in the history of our country that these two institutions enjoy the status, in law, that they enjoy, that we are finalizing the protocol framework agreement which will guide the working of the two institutions. 

We cannot solely rely on the goodwill of the role-players within the two institutions, the terms of engagement and reference have to be clear from the onset so that we can forestall unnecessary confrontations. The framework agreement will, among other things, cover the following:

· The establishment of the Joint Services Committees
A healthy synergistic relationship between the Municipalities and the Traditional Councils will need to be established in order to achieve sustainable service delivery in  areas under Amakhosi, especially with regard to the identified service delivery backlogs in respect of the basic services like water, sanitation, housing, energy supply and health care.

(2) There is a noticeable lack of infrastructure maintenance programmes, and the level of trust and functional linkages between the Municipalities and the Traditional Councils is low as a result of the absence of sound formal relationship between the two structures. 

(3) To render the much needed services effectively and efficiently, the Municipalities require the partnership with and the co-operation of Amakhosi within their areas of jurisdiction, and to achieve this, we propose that Joint Services Committees constituted of Councilors and Amakhosi within the boundaries of the Local Municipalities be established, to ensure the participation of Traditional Leaders during the planning, implementation and post implementation stages.

Terms of Reference of  the Joint Services Committees 

The Joint Services Committee will be required to deal with matters related to infrastructural service provision and consider all other problems related to traditional needs as may be directed to the committee from time to time, and will also participate in the following processes:

(a) the approval of the IDPs;

(b) water and Sanitation Services training;

(c) the consideration of, and recommendations on, by-laws;

(d) operation and maintenance of water and wastewater systems;

(e) the monitoring of the release of all Water Services Systems;

(f) the development and implementation of a free basic services policy for the Municipality;

(g) the review of mechanisms for the provision of Water and Sanitation Services;

(h) the development of Water Services Development Plans;

(i) the development of Water and Sanitation Services Provision systems, and advice to the Water Services Authority in respect thereof;

(j) the consideration of any other item that might impact on infrastructural needs, especially in areas under Amakhosi

(k) refuse removal;

(l) the development and monitoring of Land Use Management Systems;

(m) providing input on Rural Development Programmes; and

(n) Rural housing development.

Obviously, we cannot touch on all the aspects of the protocol agreement at this gathering suffice to say that the major thrust of this agreement is service delivery and ensuring that all of us – traditional leaders and leaders at local government level – play a clear and meaningful role in the betterment of our people’s lives.

A memorandum of agreement to formalise the protocol agreement between the Municipalities and the respective Traditional Councils must be signed by the Municipalities and the respective Traditional Councils within their jurisdiction.

Among other things, the framework proposes that the meetings of the committee must be held on a quarterly basis or on the instruction of the chairperson of the committee. It also proposes that the meetings must open to the public, including the media, depending on the nature of the issues being discussed.
Contrary to other claims the new legislative regime has introduced critical changes and indeed the institution has been given space to flourish and develop in accordance with the demands of the new democratic, non- racial, non-sexist and prosperous society.  With all the policy and legislative frameworks in place, we believe the platform has now been opened to enable the institution of traditional leadership to contribute significantly to the fight against poverty and ensure sustainable delivery of services for the millions of our traditional communities.

Chairperson, we are moving ahead with our programmes aimed at implementing fully the policy and the legal prescripts outlined above.  This system can, and will, work.  What we need is to put our shoulders to the grindstone, and work tirelessly to ensure that, through local governance, we realise the dream of a better life for all.

Chairperson, in all that we do, we are guided by the Constitution of our country. We cannot go against what this Supreme Law of our country stipulates. Our reconstruction and development programme is based, particularly, on the Bill of Rights. This programme cannot succeed without all of our participation. In the case of the traditional leadership institution and democratically-elected institutions we are fine-tuning ways of working together such none, between the two, feels like the black sheep of this family of governance. 

We need to follow Inkosi Albert Luthuli’s example and be driven by nothing else other than to serve our people. These are exciting times when, for the first time in over three hundred years, we have an opportunity to build a South Africa of our dreams. Now is the time to build a South Africa that Luthuli spent his life fighting for. 

I wish you well.  I am certain that these deliberations will contribute immensely towards the strengthening of our system of government.

I thank you
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