MUNICIPAL SERVICES PARTNERSHIPS
Abstract

Following the promulgation of the Constitution Act of 1996 creating three spheres of (cooperative) government, the local (or municipal) government sphere was tasked, amongst other things, with addressing municipal infrastructure and service delivery backlogs arising from the racially differentiate and discriminatory planning and operational practises of the Apartheid era.

To empower local government in this task the concept of Municipal Services Partnership (MSP) was evolved and operationalised to assist this sphere of government to have access to both the capital and the expertise that is at the disposal of the private sector as well as other relevant public sector entities.
Recent evidence suggest that local government appears to be failing in accessing the resources potentially available through MSPs and as such is lagging further and further behind stated deadlines to eliminate backlogs.  Further, this failure compels the national sphere of government to intervene, necessitating postponement of other projects this sphere is engaged in.  Apart from resulting into apparently haphazard tackling of backlog the funds the national sphere can commit are limited and cannot assist in accelerating the elimination of backlogs or meeting of deadlines.

1. Introduction
This paper will look at the six inter-related aspects of Municipal Services Partnership. It will start by offering a brief definition of the concept of the Municipal Services Partnership (MSP) as an alternative service delivery mechanism, then give an outline of the reasons for the evolution of this mechanism for service delivery.  The  application of the mechanism, the challenges met in its application and the strategies that have been adopted for overcoming these challenges will be the last three issues the paper will tackle.

The paper will attempt to reconstruct the state of affairs just after 1994, the year municipalities received the mandate and jurisdiction for, amongst other things, service delivery and local development and the challenges that arose in delivering on this new mandate.  Such challenges include an appropriate and enabling regulatory framework, the ideological opposition to (a perceived) privatisation of aspects of municipal services, an entrenched culture of non-payment for services leftover from resistance to Apartheid,  and the aversion of risks associated with the public sector by the private sector.  Added to this, is the prevalence of lack of appropriate expertise in the public sector (municipalities) in initiating, negotiating, entering and managing agreements to enter into partnerships with the private sector. 
Lastly, steps taken by government to ease the bottlenecks in the process of entering into partnerships and the aftermath.

2. Municipal Service Partnership as an Alternative Service Delivery Mechanism 
What is a Municipal Service Partnership?  In the Practical Guide on Municipal Services Partnerships, developed by the dplg, it is defined as “a contractual relationship where an external organisation takes responsibility for all or part of the delivery of a municipal service.  This can involve a partial or complete transfer of staff and other assets or resources”.  This definition covers Public Private Partnership (PPP) except for that the definition of a PPP in Regulation 16 of the National Treasury emphasises that the private party assumes substantial financial, technical and/or operational risks in connection with the performance.  It must be noted that within the municipal services partnership resides both the Public-Public Partnership (Pups) and the Public-Private Partnerships (PPP).
After the assumption of the mandate for services delivery and development in 1994 by local government, many municipalities spread from the small metropoles to cover wide areas that included rural areas, often including former homelands that had widely differing modes of operation and levels of development.  This invariably meant the inheritance of huge service and infrastructure backlogs by the newly formed municipalities.  It became clear that these municipalities would not be able to cope with these backlogs on their own.  It was also clear that they could not mobilise the financial resource required to redress the imbalances in their areas (after inheriting serviced and unserviced areas within their jurisdictions) and to provide the expertise required.
A key strategic objective of the government was to increase the role of, in particular, the private sector in service delivery across all spheres of government.  Government’s policy on private sector investment and participation in municipal service delivery, provided for in the Constitution and articulated in the White Paper on Local Government and Municipal Service Partnerships is aimed at providing scope for private sector investment and participation to rectify these infrastructure deficits and disparities and also to address the capacity challenges in municipalities.
As provided for in the Constitution, Legislation was passed to facilitate the establishment of partnerships between municipalities and entities both in the public and private sector, aimed at providing both capital and expertise to infrastructure development and municipal services.  The Local Government: Municipal Systems Act 32 of 2000 (MSA), as amended, and Municipal Finance Management Act 56 of 2003 (MFMA) were passed by Parliament and both provided for the establishment of partnerships between municipalities and other institutions for the provision of municipal services.

3. Steps Taken to Create an Enabling Framework for MSPs
Five key steps were taken to provide an enabling framework for Municipal Services Partnership, namely:

a. The Promulgation of the The Local Government Municipal Systems Act No. 32 of 2000 (MSA)
b. The Promulgation of Local Government: Municipal Finance Management Act, No. 56 of 2003

c. Provision of Specialised MSP Training Programme by the Department of Provincial & Local Government (dplg)

d. Publication of “A Practical Guide on Municipal Services Partnerships”
e. The Creation of The Municipal Investment Infrastructure Unit (MIIU)
f. Development and publication of the Service Delivery Guidelines by the Department of Provincisal and Local Government and the National Treasury (PPP unit)
3.1. The Local Government Municipal Systems Act No. 32 of 2000 (MSA) 

The MSA makes provision for services to be provided internally by a municipality or, in the event that the municipality does not have the capacity to provide this service internally, for the municipality to explore the possibility of the service being provided by an external service provider.  The external service provider may be a public institution such as another municipality or a public sector entity, or a registered business from civil society, NGO sector or private business.
It must be admitted that failure to follow up the Act with a Regulatory Framework and clear Guidelines resulted in broad and inconsistent interpretation, leading to disparate, individuous and contradictory application of the Act.

Further, the fact that the Act provided for participation by the private sector in the delivery of municipal services attracted a fair amount of opposition from the labour sector who tended to perceive delivery of municipal services by a private company as underhand privatisation of municipal services.

Fears of an adept private sector both skilled and experience in commercial wheeling and dealing outwitting a well meaning but inexperienced municipalities in the process of initiating, negotiating, concluding and managing partnerships was also perceived as a threat to democracy and might lead to erosion of jobs in the public sector, as well as potentially tempting to commit unethical acts.

Section 78, provides for assessment of the internal capacity of the municipality to deliver a service, then the exploration of a possible external organisation providing the service in the event of lack of internal capacity, with several Council approvals in the process of the assessment. This proves to be a rather lengthy process that could take as much as two years or more to complete.  In the best case scenario, it is estimated that the process would take a period of 18 months.

The other disadvantage of the MSA was that at the end of the internal assessment, when it appears from the assessment that the service can be provided internally, the municipality is at that stage not properly informed of all implications since not all the options have been explored.  Experience has shown that over 75% of municipalities undertaking section 78 assessments stopped after the internal assessment, only to find out much later that other factors that prove internal provision inadequate have not been taken into consideration.  This also contributes to inadequate private sector participation in municipal service delivery (and therefore accelerated quality service delivery) has dropped quite dramatically.
The diagram below shows the drop in the conclusion of PPPs, over the years.
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3.2. Local Government: Municipal Finance Management Act, No. 56 of 2003
The Local Government: Municipal Finance Management Act (MFMA) was also passed by Parliament in 2004 with Private Public Partnerships (PPP) provisions in section 120.  The provisions in section 120 supplements those in the MSA.

The MFMA provides for comments and recommendations of the National Treasury, the dplg, the Provincial Treasury and the relevant sector (National & Provincial) departments in the event of a PPP initiation.  There is however no prescription in terms of response time.  The Act is silent on what the options of the municipality are in such an event.  These views and recommendations tend to add to the long time span of the process of assessment in terms of section 78 and is thereby also a handicap.
3.3. MSP Training Programme by the dplg

In 2003 the dplg entered into an agreement with the USAID in terms of which a training manual on MSP was developed and municipalities across the country were to be taken on a training programme on MSPs. The primary objective of the programme was to raise awareness and to empower municipalities to enter into partnership arrangements.  About R1ml was contributed by the USAID, and municipalities in all nine provinces were taken on a training programme.  The University of the Free State and the University of the Western Cape developed the training manual and both institutions conducted the training.  The programme was completed in 2005.

3.4. Practical Guide on Municipal Services Partnerships

A service provider was procured by the dplg to develop a Practical Guide on Municipal Service Partnerships.  This Guide contained the following six Guidelines:

a. Stakeholder Consultation

b. MSP Project Identification, Feasibility Studies and Project Identification

c. Public Financial Support for MSPs

d. Procurement of MSPs

e. The MSP Service Agreements

f. Institutional Arrangements for MSP Service Partnerships

A programme was developed in terms of which personnel in the provinces were taken through training on this Guide and also on a Contract Management Guide which was developed by the Municipal Investment Infrastructure Unit (see below) 
3.5 The Municipal Investment Infrastructure Unit (MIIU)

The MIIU was established by the dplg in 1998.  Its mandate was to provide grant funding and technical assistance to municipalities towards the forging of relationships with the private sector.  The MIIU worked under the auspices of the dplg and together with local government, facilitated the public-private partnerships.  This was taking place within a very hostile environment of opposition from the labour sector against external service providers by the private sector as this was perceived as privatisation, as well as the financially debilitating culture of non-payment for municipal services.  It is estimated that 75% of the PPPs initiated by the MIIU did not succeed beyond section 78(1) because of opposition by the labour movement. 
The Objectives of the MIIU were to:
· Encourage and optimise private sector investment in core local government services on the basis that is sustainable for both local authorities and at the national level;
· Assist the development of an established market converging informed local authority clients, private sector advisors, and private sector investors and service providers.

The day-to-day activities of the MIIU were to support municipalities in developing project proposals involving a wide range of private sector participation.  While supporting private sector participation was its primary mandate, MIIU also supported non-private sector models that improve service delivery, such as corporatisation.  The different models included:

· Contracts requiring the private sector to design, build, finance and operate assets to deliver services for the municipalities
· Concessions to operate assets of municipalities over a defined period

· Private sector financing of municipal debt

· Privatisation of assets and services

· Contracting out of the management of services

· Corporatisation and public-public partnerships

4 Types of MSP Contracts
There are generally five types of contracts, generally categorised in terms of length and intended outcome or expected action, namely:

a) Service Contract (1-3 Years)
b) Management Contract (5 years)

c) Lease Contract (10 years)

d) Concession (about 15 years)

e) Build Operate Transfer (about 15 years)

4.1. Service Contract (1-3 Years)

In this type of a contract a municipality is expected to pay a fee to a public or private organisation to provide specific operational services such as meter reading, garbage collection, responsibility of the contractor

4.2. Management Contract (5 years)
The municipality would pay a fee to a public or private organisation to assume overall responsibility for operation and maintenance of a service delivery system, with the freedom to make day-to-day management decisions.  Capital investment is usually not the responsibility of the contractor

4.3. Lease Contract (10 years)

A public or private organisation rents facilities from a municipality and assumes responsibility for operation and maintenance. The lessee finances working capital and replacement of capital components with limited economic life, but usually not fixed assets, which remain the responsibility of the municipality.
4.4. Concession (about 15 years)
A public or private organisation handles operations and maintenance and finances investments (fixed assets) in addition to working capital.  Assets are usually owned by a municipality, but leased and operated by the concessionaire over the concession period.  At the end of the contract the assets are returned to the municipality in specified condition.  The project is designed to generate sufficient revenue to cover the concessinaire’s investment and the operating costs, plus an acceptable rate of return.  The municipality exercises a regulatory and oversight role and receives a concession fee for this arrangement.  Concessions typically focus on operating and financing the expansion of the existing system components.
4.5. Build Operate Transfer (about 15 years)
A form of concession, with an emphasis on the construction of new, stand alone systems.  The municipality may or may not receive a fee or share or profits.
5. The Challenges to the Establishment of MSPs
5.1. The Regulatory Framework
The regulatory framework is perceived as cumbersome by, in particular, the private sector and in general, the municipalities themselves.  In the first instance, the two pieces of legislations regulating the establishment and management of MSPs, the Local Government: Municipal Systems Act (MSA) and the Municipal Finance Management Act (MFMA) were found to have had provisions that are not harmonious.  The MSA is found to be framed in such a way that it is deliberately biased in preference of mechanisms for service provision by the public sector.  
Section 78 of the MSA provides that in the event a municipality has to provide a service in the municipality or part of it, it must first assess: 

(1)
· The direct and indirect costs and benefits associated with the project if the service is provided by the municipality through an internal mechanism, including the expected effect on the environment and on human health well being and safety;

· The municipality’s capacity and future potential capacity to furnish the skills, expertise and resources necessary for the provision of the service through an internal mechanism;

· The likely impact on the development, job creation and employment patterns in the municipality

(2) After having applied subsection (1), a municipality may:

·  Decide on an appropriate internal mechanism to provide the service; or

· Before it takes a decision on an appropriate mechanism, explore the possibility of providing the service through an external mechanism

(3) If a municipality decides in terms of subsection (2) to explore the possibility of providing the service through an external mechanism, it must:
· Give notice to the local community of its intention to explore the provision of the municipal service through an external mechanism;

· Assess the different service delivery options, taking into account the direct and indirect costs and benefits associated with project, including the expected effect of any service delivery mechanism on the environment and on human health, well-being and safety; The capacity and future potential capacity of the prospective service providers to furnish the skills, expertise and the resources necessary for the provision of the service; the views of the local community; the views of organised labour; the likely impact on development, job creation and employment patterns in the municipality; conduct or commission a feasibility study
Throughout the process outlined in section 78 above, the Council must be approached 4 times.  This makes the turnaround time for one decision (on exploring the possibility of an external mechanism) too long.  Sometimes the process lasts for two years, or more.  As mentioned above, in the best case scenario, this process would take 18 months.

A period of 18 months or worse still, two years is too long a time to wait before an MSP deal is struck.  The private sector would certainly be wary of this.
The two pieces of legislation often cause confusion.  The MSA provides for “a municipal service” whilst the MFMA provides for “a municipal function”.  The municipal function according to the MFMA includes issues for which a PPP is possible, such as corporate services and use of municipal property by the private sector.  If a municipality is considering a PPP it must first decide whether it is a service or a function.  This is critical as the two Acts are of equal force and the type of service required to be provided will determine which Act will govern the transaction.  Some of the services, like waste recycling, has both characteristics. Confusion then arises whether this is to be treated as a service or as a function?
5.2. Absence of a Threshold
The two pieces of legislation do not make any distinction based on the size of a project.  This is a problem because some projects are so small that the time and cost in doing the section 78 assessment is not justifiable.

5.3. Labour Opposition to PPPs
There is a tendency to confuse, whether in good faith or a political tactic, the provision of a service through an external service provider with privatisation of the service concerned.  Privatisation is associated with job losses and higher tariffs for services provided.  The private sector, from the apartheid days, has carried a stigma of unfair labour practise, job losses, discriminatory practices, etc.
The labour movement has been part of the development process of the MSA and section 78(1). By the way it is phrased, it appears to ensure that municipalities are compelled to prefer the internal mechanism for the provision of services.

In an attempt to amend the MSA to provide for exemptions from compliance with section 78 in order to facilitate national reform programmes that have been decided by the national sphere of government in 2007 the labour group within the Portfolio Committee made it clear that an exemption from compliance with section 78 would deny labour and the communities an opportunity for consultation.  This attempt to amend the MSA thus failed.  So, the procurement of PPPs would be vehemently opposed in favour of internal service delivery mechanisms.
As things stand, the provision of services through an external mechanism where the private sector is involved is always viewed with some suspicion and is almost invariably opposed by organised labour.

It is reported that one of the major reasons most of the projects facilitated by the MIIU only went as far as section 78(1) and not beyond, was because of this opposition.

5.4. Risk Aversion
It is widely believed that one of the reasons PPPs tend to fail is the fact that the private sector tends to be overly risk averse in its involvement with the public sector programmes.  The culture of non-payment for municipal services, developed and perfected in apartheid time, still persists in some communities.  Refusal to pay for services in some areas of Soweto and many other areas is a good example.  The debt owed to municipalities by communities is estimated at billions of rands.  Admittedly, this is not a good environment to invest.
A very limited cost recovery, despite elaborate credit control policies adopted by municipalities, is a serious disadvantage.  Revenue must match expenditure.

In some cases, for political considerations, which do not make either commercial or sound management sense, the tariffs are set too low to cover delivery costs (As a rule, fiscal allocations are not enough to cover the entire scope of expenditure by municipalities and so therefore, soundly determined tariffs are expected to cover the difference.

In one of the PPPs listed below, the Nelspruit Water and Sanitation Concession provides a good illustration of this problem. In this case, the contract had to be reviewed to provide for extra financial support by the municipality to the contract with the service provider by allowing for permitted reductions in lease payments and electricity charges.  Customer non-payment especially in the Mbombela area has become a much more intractable problem than the parties had anticipated at the beginning of the contract.  Despite major investments in infrastructure and corresponding improvements in the levels of service and quality, payment levels remained below 15%!
In an environment like this the private sector will always be wary of becoming involved in PPP relationships with municipalities.
5.5. Lack of Skills within t Municipalities 
Lack of skills in municipalities have also accounted to the low returns in MSPs between municipalities and the private sector. .  Metros like the City of Johannesburg, Tshwane and Cape Town generally rate better as they can afford to attract and retain much  needed skills The MIIU played a very important role in assisting municipalities in pre-project preparations. In addition to this the MIIU provided the following range of skills to municipalities; 

· Project identification

· Assisting municipalities in the process of contracting private sector consultants

· Providing quality control and oversight over outputs provided by consultants (transaction advisors)to municipalities
· Contract re-negotiation and other post award services such as contract performance monitoring

· Capacity building of municipal officials and consultants

· Assisting municipalities in navigating through legal requirements, etc.

6. MSP Projects and Profiles: A Synopsis
Hereunder is a profile of the major PPPs facilitated by the MIIU:

	Name of Project
	Funds Leveraged
	Type of Contract
	Period of Contract
	Population Served

	Dolphin Coast Water 

and Sanitation Project


	S42 000 000
	Concession
	30 years
	34 000 and more

	Nelspruit Water and Sanitation Project


	S72 000 000
	Concession
	30 years
	240 000

	Robertson Solid waste Management


	S77 000
	Service Contract and Equipment Lease
	5 years
	34 000

	Harrismith Water and Sanitation Project


	S7

929 400
	Management Contract
	3 years
	62 000

	Maluti a Phofung Water and Sanitation Project


	S5 424 300
	Management Contract
	6 years
	334 400

	Tzannen Regional Solid Waste Collection and Disposal


	S3 097 900
	Management Contract
	5 years
	3000 000 
	

	Mogalakwena Water and sanitation Project


	S23 684 000
	BOTT
	30 years
	127 300
	


7. Moves to Address the Challenges
The challenges discussed above are very difficult to address.  The strategy to address them would also be difficult to develop because it cuts across departmental functions across government.  There are a number of measures taken to attempt to address these challenges:

· In a joint initiative, the dplg and the National treasury have developed the Service Delivery Guidelines which were approved only in 2007.  These Guidelines clearly outlines the PPP procurement process.  New provivions appear in the Guidelines which are aimed at harmonisation of the MSA and the MFMA by clearly outlining the difference between municipal functions and municipal services; providing for a threshold for different projects, some of which would not need a lengthy procurement process; attempting to influence that the feasibility study be conducted in section 78(1) assessment instead of section 78(3), etc.

· Provincial workshops are conducted to take municipalities through training on the Guidelines;

· A consultant has been procured to develop the Guidelines into an accredited training programme for local government officials;

· DWAF has developed a training mechanism for credit Control Systems aimed at assisting municipalities overcome the challenge of poor collection rates;

· The dplg, through its participation in NEDLAC, has been addressing the Labour sector about the role of the MSPs (this has however not been a formal programme);

· A public sector-private sector conference is planned for sometime this year by the dplg, to be facilitated by a consultant company from Cape Town, where the two sectors would meet to explore business opportunities in the public sector, through partnerships.  This will also offer scope for the private sector to interact directly with the public sector on investment opportunities.  This is a sequel to a similar conference that was held in February 2007.
8. Conclusion

The dplg and National Treasury have jointly developed the Joint Service Delivery Guidelines and are hosting training workshops in the provinces for municipalities.  So far, two training workshops in Limpopo and Gauteng have already been conducted.  It is hoped that the implementation of the Guidelines will go some way towards easing the bottlenecks in the regulatory framework.  In addition to this, a strategy has been agreed on which will provide for the two departments doing the project reviews in terms of section 33 of the MFMA, reducing the turn around time.

It has also been agreed to that formal presentations will be made to the NEDLAC on PPP partnerships in order to educate the labour sector on the concept and implementation of PPP partnerships.  This is intended to break the resistance to partnerships from the sector.

Most municipalities have legislated Credit Control systems which empowers the municipalities to enforce payment and to be able to take punitive measures against non-payment.  Notwithstanding this, it is still very difficult for municipalities to collect 100% from the consumers.  In worse cases, municipalities cannot collect from established businesses and government institutions.  This means the private sector will continue to be wary of investing its capital in municipal services and infrastructure.  
There are various programmes undertaken by government departments to assist and support municipalities in turning the situation around.  Municipalities are increasingly using electricity switch-off as a means to compel consumers to pay for services.  This strategy will hopefully gain momentum with most municipalities and the rate of payment for services will improve.
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