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1.
INTRODUCTION

The topic of Unfunded Mandates is a contentious one that cuts to the bone when considering service delivery that needs to be all-encompassing. As local government we are accountable to our communities, who often don’t recognize the fine line that separates the division of powers between local, provincial and national government.

The communities we serve struggle to overcome hardships associated with the slow pace of service delivery, which is exacerbated by the long distances they have to travel to access clinics, schools, welfare offices and other government services. 
It is therefore critical that we aspire to meet our mandates as local government, so as to instill faith in our citizens. It is equally vital that municipalities receive adequate resources and funding to fulfill these mandates.
The Constitution of the Republic of South Africa makes provision for the three spheres of government viz. National, Provincial and Local Government.  Section 40 of the Constitution stipulates that these spheres are distinctive, interdependent and interrelated.  Section 41(i) of the Constitution further stipulates that all spheres of government and organs of state must observe the principles of co-operative governance and must:-

(a) preserve the peace, national unity and the indivisibility of the Republic

(b) secure the well-being of the people of the Republic

(c) provide effective, transparent, accountable and coherent government for the Republic as a whole

(d) be loyal to the Constitution, the Republic and its people

(e) respect the constitutional status, institutions, powers and functions of government in the other spheres

(f) not assume any power or function except those conferred on them in terms of the Constitution

(g) exercise their powers and perform their functions in a manner that does not encroach on the geographical, functional or institutional integrity of government in another sphere;

The most important provision in the Constitution is Section 41 (g) which states that each sphere must exercise its powers and perform its functions in a manner that does not encroach on the geographical, functional or institutional integrity of Government in another sphere.  This is easier said than done and hence we speak of unfunded mandates.  
Section 41(h) further stipulates that each sphere must cooperate with one another in mutual trust and good faith by:-

(i) Fostering friendly relations

(ii) Assisting and supporting one another

(iii) Informing one another of, and consulting one another on matters of common interest

(iv) Coordinating their actions and legislation with one another

(v) Adhering to agreed procedures and

(vi) Avoiding legal proceedings against one another

The non adherence to these noble constitutional provisions are a cause for concern as most of the functions which the organizers of the conference have decided to term “Unfunded Mandates” emanate from the legislative process and delegation by national and provincial spheres of government to local government without the necessary funds being made available.  If other spheres of government were able to properly consult with local government on matters that affect it, we would not be speaking of unfunded mandates.  There is a lack of consultation and corroboration between the spheres of government.  Unfortunately when communities sneeze, local government coughs, as it is a sphere that is close to the people.
Through this tragic lack of consultation, municipalities find themselves stretching already elasticized budgets to accommodate functions that are unfunded. The knock-on effect has serious implications for service delivery targets on funded mandates, as the spreading of budgets to accommodate unfunded mandates is at the expense of backlog eradication.

It goes without saying that backlog eradication on water and sanitation services is a high priority in regions where communities have lived without running water or toilets all their lives. The better life for all that was promised 14 years ago is taking longer than expected to reach fruition, however the thrusting of new and unfamiliar mandates on local government is a distraction that can impede the smooth delivery of services.
2.
UNFUNDED MANDATES EMANATING FROM THE LEGISLATURE PROCESS

There are a number of challenges which municipalities are facing due to the fact that there is a lack of, or no consultation at all, with municipalities when legislation is formulated, as will be illustrated hereunder:-

2.1.
CONSTITUTIONAL PROVISIONS

2.1.1 BILL OF RIGHTS

Chapter 2 of the Constitution of the Republic of South Africa makes provisions for the Bill of Rights to be the corner stone of democracy in South Africa.  It enshrines the right of all people in our country and re-affirms the democratic values of human dignity, equality and freedom.  There is nothing wrong with the Bill of Rights, however just pause for a moment and think of the financial obligations which it exacts on all organs of state.  The Bill of Rights includes inter alia, the following:-

2.1.2 HOUSING

Section 26 of the Constitution stipulates that:-
(1) Everyone has the right to have access to adequate housing

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realization of this right

(3) No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances.  No legislation may permit arbitrary evictions.

Municipalities, due to their close proximity to communities are inundated with requests for houses and sometimes they are labeled incompetent because they have not succeeded in providing houses for everyone within their area of jurisdiction.  Housing is a shared competency between Provincial governments and National government with municipalities providing a facilitation role.
It is however disheartening to visit communities when on road shows and other izimbizo, and find municipal officials and councillors being lambasted for failing to provide houses and build schools. Those at the coalface of service delivery are often hardest hit by the harsh criticism and voices of displeasure that characterize unhappy rural dwellers.   Unfortunately the qualification that the State must provide housing within its available resources is often ignored by the people who need such a service and local government bares the brunt.
2.1.3 HEALTH CARE, FOOD, WATER AND SOCIAL SECURITY

Section 27 of the Constitution makes provision that everyone has the right to have access to health care services, including reproductive health care, sufficient food and water and social security.  
These examples are just given and in no way do they constitute an attack on the integrity of the Constitution, however they seriously highlight the challenges that local government faces on a daily basis when dealing with the community.
Most municipalities with a rural community base are obliged to allocate the lion’s share of their budgets to the provision of water and bulk infrastructure where there is none. The recipient communities are often in need of much more than water, however, and municipalities often find themselves building crèches and establishing community gardens for food provision. 

2.1.4 CHILDREN

In terms of Section 28 of the Constitution, every child has the right:-

(a)
to a name and a nationality from birth
(b)
to family care or parental care, or to appropriate alternative care when removed from the family environment

(c)
to basic nutrition, shelter, basic health care services and social services

(d)
to be protected from maltreatment, neglect, abuse or degradation

(e)
to be protected from exploitative labour practices

(f)
not to be required or permitted to perform work or provide services that-


(i)
are inappropriate for a person of that child’s age; or

(ii)
place at risk the child’s well-being, education, physical or mental health or spiritual, moral or social development

(g)
not to be detained except as a measure of last resort, in which case, in addition to the rights a child enjoys under sections 12 and 35, the child may be detained only for the shortest appropriate period of time, and has the right to be -


(i)
kept separately from detained persons over the age of 18 years, and

(ii)
treated in a manner, and kept in conditions, that takes account of the child’s age

(h)
to have a legal practitioner assigned to the child by the state, and at state expense, in civil proceedings affecting the child, if substantial injustice would otherwise result; and

(i)
not to be used directly in armed conflict, and to be protected in times of armed conflict

   Programmes on children’s rights, gender issues and HIV/AIDS are being implemented by municipalities which have no budget for them. Marginalized sections of the community need to be uplifted and supported and they expect their district councils to provide these. Districts are currently involved in building homes for HIV orphans, providing financial assistance to disabled groups for economic development projects and upgrading schools, all of which are not traditional mandates of district municipalities, but which they are compelled to do in terms of fulfilling the rights enshrined in our constitution.
2.1.5 EDUCATION

Section 29 of the Constitution stipulates that everyone has the right:-

(a) to a basic education, including adult basic education; and

(b) to further education, which the state through reasonable measures, must make progressively available and accessible

Everyone has the right to receive education in the official language or languages of their choice in public educational institutions where that education is reasonably practicable.  In order to ensure the effective access to, and implementation of, this right, the state must consider all reasonable educational alternatives, including single medium institutions, taking into account-

(a) equity
(b) practicability; and

(c) the need to redress the results of past racially discriminatory laws and practices

Everyone has the right to establish and maintain, at their own expense, independent educational institutions that-

(a) do not discriminate on the basis of race

(b) are registered with the state; and

(c) maintain standards that are not inferior to standards at comparable public educational institutions

Subsection (3) does not preclude state subsidies for independent educational institutions.
2.2 WARD COMMITTEES

Section 72 and Section 73 of the Municipal Structures Act, Act 117 of 1998 makes provision for the establishment of Ward Committees in order to enhance participatory democracy in local government although the municipality has to decide to establish such committees but has no option as it is already prescribed in the legislation, and if it does not comply with the provision of the Act there might be serious consequences and municipalities do not have a choice.  The cost associated with the establishment as well as the maintenance of the Ward Committees system has not been very carefully thought out by the legislative process.  
In some municipalities Ward Committee members are not financially supported in terms of the payment of taxi fares to meetings and telephone calls whilst performing their official duties.
Most wards in rural areas are not accessible due to rough terrain and require off-road vehicles. Communities live far off the beaten track in areas without proper telephone networks, therefore the logistics associated with the formation of ward committees cannot be easily estimated or implemented.
2.3 PUBLIC PARTICIPATION

Chapter 4 of the Municipal Systems Act, Act 32 of 2000 provides for community participation in the affairs of the municipalities.  Section 16(i) stipulates that municipalities must develop a culture of municipal governance that complements formal representative government with a system of participatory governance, and must for this purpose –
(a)
encourage, and create conditions for, the local community to participate in the affairs of the municipality, including in-

(i)
the preparation, implementation and review of its integrated development plan in terms of Chapter 5

(ii)
the establishment, implementation and review of its performance management system in terms of Chapter 6

(iii) the monitoring and review of its performance, including the outcomes and impact of such performance

(iv) the preparation of its budget; and

(v) strategic decisions relating to the provision of municipal services in terms of Chapter 8;

(b) contribute to building the capacity of –

(i)
the local community to enable it to participate in the affairs of the municipality; and

(ii)
councillors and staff to foster community participation; and

(c) use its resources and annually allocate funds in its budget, as may be appropriate, for the purpose of implementing paragraphs (a) and (b)
The cost for this public participation is enormous.  The municipality must hire buses, tents and provide food.
2.4 DISASTER MANAGEMENT

Section 43 of the Disaster Management Act, Act 57 of 2002 makes provision for each metropolitan and each district municipality to establish in its administration a disaster management centre in its area.  In terms of Section 44 of this Act, the disaster management centre must specialize in issues concerning disaster and must promote an integrated and coordinated approach to disaster management in the municipal area. 

It is important to note that disasters occur due to someone’s negligence or due to an act of God.  Unfortunately, when both types of disasters do occur, the municipality is unable to anticipate the magnitude and the extent of the impact of such a disaster. In most cases when such disasters strike, the affected communities need food, blankets, tents, water, sanitation facilities etc.  These are sometimes beyond the means of the municipality.  
The Provincial and National Government do come in during major disasters, and declare the area a national disaster, in order to enable all spheres of government to redirect resources to such areas.
The most important issue is that people live in a municipal area and when such disasters strike, the municipality is expected to respond swiftly, despite the fact that there are financial limitations. Communities view municipalities as failures if they do not receive the urgent assistance which they so desperately need during times of strife.

This requires readily available funds to procure basic food items and temporary shelter facilities. Officials need to be paid overtime to render services associated with disaster relief programmes, while escalating fuel and vehicle maintenance costs are an additional burden on operational costs. It can take up to a week for provincial government to act when a disaster occurs, during which time costs like tankering water to displaced communities can run into thousands of rands.
2.5 ENVIRONMENTAL HEALTH FUNCTION

The environmental health function used to be performed by Provincial Governments and municipalities.  The National Health Act, Act 61 of 2003 makes provision for the transfer of this function from Provincial Governments and local municipalities to be performed by Metros and District municipalities.  There was no consultation before the promulgation of this Act and most District municipalities were not ready to take over this function due to a number of reasons.  
The example will be the situation in uThungulu District Municipality where the cost of providing this service by the various agents is as follows:-
· Provincial Department of Health – R10 million
· uMhlathuze Municipality – R6 million
· uMlalazi Municipality – R1 million
· Total cost – R17 million
The District Municipality in terms of the equitable share, receives = R3.38 million
If the District takes over the function it will have to accept the transfer of staff from the Department of Health, City of uMhlathuze and uMlalazi Municipality.  The District will have to provide accommodation and transport for the staff.
 If one looks at what the current expenditure from the Department of Health and municipalities mentioned above is, as well as the income that the District is receiving currently, it is clear that it will be impossible for this District to render the municipal environmental health function effectively in its area of jurisdiction.

In order to avoid audit queries the District has entered into a Service Level Agreement with the City of uMhlathuze and uMlalazi Municipality. These municipalities are performing the function and the District municipality compensates them with the portion of income received from its equitable share that is dedicated to environmental health but this is nowhere near what these municipalities are currently spending in providing this function.
Several attempts in terms of various inter governmental forums such as the District Mayors Coordinating Forum and the Premiers Coordinating Forum has not assisted in resolving the matter.  The Department of Health has not agreed to enter into a Service Level Agreement with the District and they still perform this function on behalf of the District, but they do not report to anyone in the District.  Nobody monitors the quality of the service which they provide. 
As we speak now, the District has no other option but to approach the Courts, which is in direct violation of the constitutional provisions in respect of cooperative governance. 
2.6 REMUNERATION OF PUBLIC OFFICE BEARERS

The commission on remuneration of Public Office Bearers makes a determination of how much must be paid to councillors.  In the past the issue of the remuneration was a local matter and municipalities in terms of their affordability would take a decision as to how much their councillors must earn.  The situation currently is quite unpleasant as the trend is the National Minister will publish a gazette in December indicating the determined remuneration of councillors in each municipality.
In January the Councils will meet to take a decision on the determined pay scales and make recommendations to the relevant Member of Executive Committee responsible for local government in each Province. Depending on how efficient the MEC is, councillors will start to receive their increased remuneration in March or April of the following year.

The financial year of the municipalities commences on the 1st of July and ends on the 30th June of the following year.  It is unfair for councillors to wait for their increases for such a long time whilst officials receive their increment in July.  The second issue on this matter is that this should be left to the local councils because, despite what is determined by the commission on remuneration of public office bearers, each municipality has to look at what it can afford.

3.
UNFUNDED MANDATES EMANATING FROM THE DIRECTIVES FROM HIGHER AUTHORITY

There are also a lot of directives which emanate from the higher authorities to the municipalities as will be illustrated hereunder:-

3.1
COMMUNITY DEVELOPMENT WORKERS

The President of the Country, in his State of the Nation Address in May 2004, instructed that there must be Community Development Workers in each ward.  The government recruited and paid stipends to these development workers.  The support which these development workers require in terms of transport, office accommodation, etc. has to be the municipality’s responsibility.  In most cases with first appointments, the municipalities were not ready to give the necessary support and in some cases even now, municipalities are not giving the necessary support to the CDW’s.

The government also expects municipalities to absorb the community development workers into their staff establishments and an expectation has been created that the CDW’s will be employed by the respective municipalities.  The funds to pay their salaries have never been budgeted for.

The role that CDW’s play in the community is an integral one, which cannot be overemphasized and communities are reaping the benefits of having these dedicated people working within their areas and recording their needs. But the fact remains that they were employed at the behest of national government, therefore the responsibility of sustaining their positions should also lie with the national government. 

3.2 BASIC FREE WATER
The provision of 6kl free basic water to each household is a government policy which seems to have been imposed on all water service authorities in the country.  In uThungulu the whole portion of the equitable share allocation is dedicated to water service provision and the municipality is unable to satisfy the needs of the community due to financial constraints.  The basic free water policy is a good policy; however the financial implications this poses to municipalities was not carefully thought off.

3.3 BASIC FREE ELECTRICITY

It is government’s policy for each household to be provided with free 50kw basic electricity per month.  Municipalities first have to contend with the backlog i.e. people who have no electricity. These residents become surprised and even question whether their vote was inferior to the votes cast by those who have electricity.

The policy was adopted by government with no consultation with local government and yet municipalities are expected to implement it. The question of cooperative governance is once again raised, as it leads one to wonder whether Section 41 of the Constitution, which states “Informing one another of, and consulting one another on matters of common interest,” only applies when the information is being communicated upward to the higher authorities.

Downward communication and consultation is also required when mandates are handed down. 
3.4 2010 STADIA CONSTRUCTION

In 2004 all South Africans became jubilant when an announcement was made by FIFA that the FIFA World Cup would be organized in South Africa.  The business sector and government are looking forward to the successful hosting of the World Cup.  
Chosen Metros and District municipalities were happy when in terms of the Division of Revenue Act of 2005; they realized that they were allocated funds for 2010.  
Most of them have since realized that the funds were not sufficient to complete the construction of the stadiums and municipalities are looking at other funding alternatives in order to augment their budgets and ensure that the stadia construction is achieved before 2010. 
This requires creative thinking and public private partnerships which in essence makes local government little more than a fundraising organization with its hand out to business. This is not our core function and takes valuable staff away from the critical task of service delivery to instead deliver sales pitches to potential funders for the construction of stadiums. 

Sharp escalations in construction costs and building material have also not been considered, yet deadlines have been issued for completion of the projects. Once again the method of communicating this mandate was not a joint consultative process, which would have allowed for better insight by provincial authorities before the funding amounts were budgeted.

The rewards anticipated in terms of tourism and local economic development revenue during 2010 might also not directly benefit the district, as the beneficiary will be the host local municipality, since districts do not own land to construct the stadium. Even in terms of business revenue, we have once again been the loser, as business levies have been abolished. 

3.5 ANTI RETROVIRAL TREATMENT
Primary health care is a constitutional right of the citizens of this Country.  The Country is still battling to find a cure for HIV/Aids, and thousands of our young people, at a tender age, are faced with the effects of this dreadful illness.  The issue of HIV/Aids was seen as a matter which must be handled by both national and provincial governments; however a failure of the two spheres of government to solve the problem impacts negatively on local government.
Through the principle of “business unusual” the district municipality succeeded in forming partnerships with the Japanese Government and the United Nations Development Fund, to fund a three-year HIV Project Management Unit. 
The achievements of the unit are phenomenal but sadly the funding period has reached its conclusion, leaving a vast gap that has little chance of being filled. 
Yet here again the expectation has been created, as the unit kick-started projects like dispensing condoms at bus ranks, establishing food gardens and training community members as Voluntary Counselling and Training facilitators.

With no funding to continue programmes such as these, valuable research programmes have ground to a halt and the battle against the scourge of HIV has lost a valuable weapon from its arsenal.

4.
CONCLUSION

It is clear from the above exposition that a host of unfunded mandates emanate from the legislative process.  The corroboration which is needed between the spheres of governments must be encouraged.  Sufficient time must be given for municipalities to comment on the draft bill prior to promulgation.
It cannot be adequately stressed how important consultation is when it comes to fulfilling functions that come with no budget. The heart of local government is its people, yet its pulse is the toolkit that enables people to implement government functions. This toolkit is made up of resources, both material and financial, as well as human capital.
Without this essential toolkit, the job will be much more difficult to complete and subsequently create distrust and disharmony among our people. Give municipalities the tools to get on with the job and I am confident that the pace of delivery will speed up proportionately.
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